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The Joint Circuit Workgroup on Guardian Fees was established based on a request from Michael Bridenback, Court Administrator for the Thirteenth Judicial Circuit.  Mr. Bridenback, citing the

different requirements for guardians filing of fee petitions among various jurisdictions and noting that professional guardians practices in the Sixth and Thirteenth Judicial Circuits, requested the Workgroup  recommend guidelines to the Administrative Judges.

Workgroup  members are: Sean Cadigan, Keela Samis, Pam  Campbell, Thomas  Tripp, Carolyn Dempsey, Alison Carpenter, Tamara Cribben, Sharon  Van  Wart, Marcia Larkin, Faith Dunne, Robert  Hines  and Henry Nobles.

The  Workgroup  met  on  August 27  and  October  1,  2004.   The Workgroup   submits   the   following  recommendations   to   the Administrative Judges Susan Sexton and Ray E. Ulmer, Jr.:
Experienced Based Fee Proposal, with Proposed Rules to Address Fee Inequities 
This proposal is a basic fee structure primarily based on years of experience.   The Workgroup recommends the following hourly fee rates:

Professional Guardians with 0-5 years (60 months) are entitled to bill at a rate of $40.00 per hour. 

 Professional Guardians with 6-9 years of experience are entitled to bill at a rate of  $55.00 per hour.

Professional Guardians with 10 or more years are entitled to bill at a rate of $70.00 per hour.

Upon petition of the guardian or upon the court’s own initiative, the court retains the discretion to adjust hourly rates higher or lower for each professional guardian (individually), as deemed appropriate by the court. 

Elimination of the Guardian Versus Clerical Fee Distinction
The Workgroup recommends the elimination of the guardian versus clerical distinction because review of such petitions is unduly burdensome.  Nonetheless, this recommendation suggests that reasonable steps must be taken in order to avoid potential fee inequities that would likely result from the elimination of clerical/guardian distinction.  Therefore, the Workgroup recommends written rules/guidelines to address particular billing issues that include bill paying, travel, shopping, copying/faxing/filing, and arranging transportation and appointments, as well as attendance at appointments.     


The Workgroup members agreed on the following rules/guidelines:

Bill paying - Fees shall not exceed two hours of billable time (at the applicable rate) each month for bill paying without providing a written justification.  If more than two hours, the guardian is given the opportunity, if faced with some extraordinary circumstances, to provide justification for seeking higher fees than the court would normally believe to be appropriate in an average month.  

Travel - Guardians would be entitled to bill travel time, but not mileage.  Guardians may, of course, seek deductions of their actual mileage on their income tax returns.  The group recommends, however, that guardians be required to list their actual mileage per trip, with each line-item billing entry for travel time.  This will provide the court the ability to assess whether the travel time charged was reasonable.

Guardians traveling from outside of the county where the court is located will only be compensated for travel time from the court’s county line.

Shopping - The Workgroup recommends imposing two standard “per-month” fee caps by rule, allowing for exceptional circumstances.


Ward in home:  
Cap of 2.5 hours per month


Ward in facility:
Cap of 1.0 hour per month

Guardians would be permitted to provide a detailed explanation justifying fees for shopping in excess of the fee cap guidelines.  An example of when it may certainly be appropriate to exceed those caps/guidelines would be in the month of December, due to holiday shopping.   Additionally, the guidelines associated with the rules should explain that, when possible, guardians should attempt to get the ward’s companion(s) to perform these services.  It is not in the best interest of the ward to have a guardian charge $70.00 per hour to run to the store for milk and bread.   Caretakers may be allotted a small amount of cash each month for this purpose, with the requirement that they provide receipts to the guardian to account for that cash.

The Workgroup also recommends that guardians be authorized to reimburse themselves up to $20.00 per month for purchases made for the ward, without a court order - so long as receipts are maintained to back up the expenditures.  

Arranging Transportation, Appointments & Services for the Wards and Attendance at Appointments  - While it would not be appropriate to try to impose a cap in this category, it would be appropriate to set forth some guidelines in the Rules that would help to avoid fee inequities in this area as a result of the elimination of billing at a clerical rate.

Guardians should be advised to be mindful that arranging transportation and appointments is something that could be done by clerical staff (such staff were utilized), and, therefore, does not really require the fiduciary expertise of a professional guardian.   Fees for such services should be kept at a minimum and anytime that billing in this regard covers a substantial amount of time, a detailed explanation should be provided.
With regard to attendance at appointments, guardians should be encouraged to utilize companions for routine visits, such as dental cleanings and eye exams.  Certainly, whenever a guardian must be present to meet with a provider or otherwise exercise some fiduciary duty, billing guardian time is appropriate.  If, however, a guardian can avoid lengthy periods of time where they are simply waiting in a doctor’s office with the ward or attending a funeral or family function with a ward, efforts should be made to do so.   Guardians should be encouraged to enlist help in this regard whenever possible.  
Recognizing that some hired companions charge a minimum amount of hours, if it would cost less to have the guardian attend such a function with the ward than it would to hire the companion for that minimum period that actually exceeds the time needed, then, in that event, the guardian should provide a brief statement explaining that in the fee statement.
Copying/Faxing/Filing

Billing related to this activity should be limited to 1.0 hour per month, without a written explanation in the fee petition – explaining any extraordinary circumstances that may justify higher billing in this category.
Frequency of  filing fee petitions 

Fee petitions should never be filed less than once a year.

The guardian may file the first petition may be filed at the three or six month mark, so long as the Inventory has been filed, and then one would be filed every six months thereafter.     

Fees should not be approved unless the Inventory was filed and has been approved. 

If a guardian is unable to timely file the Inventory, due to circumstances beyond his/her control, a petition for an extension and a proposed order should be filed with the Court prior to the deadline.   Additionally, subsequent fee petitions would not be approved if an accounting is delinquent (without a court-ordered extension) or until the accounting has been approved.  
 Multiple Wards (Husband & Wife or Sibling Group)

When a guardian conducts one billable activity that is for the benefit of more than one related ward, the guardian should divide the billing equally between all three fee petitions.  However, in a situation where that is not possible - where, for example, the billable time is only 1/10th of an hour and not divisible for billing purposes, the guardian should bill only one ward and keep track of such billing.  In that way, the next time that situation comes up with the same husband and wife or the same sibling group, the guardian can make sure that the ward who was billed the last time is not billed again.  The guardian should essentially take turns billing the wards in this situation - so as to be as equitable as possible. 

Agency Guardians
Agency guardians may bill fees for discussing a ward at an internal agency staff meeting.  And such billing should be reasonable and any extraordinary amount of billing in that regard should be accompanied by written justification - demonstrating the exceptional circumstances.

Case Specific Reductions
At the Court’s discretion and after the guardian has been given an opportunity to be heard, the Court may reduce a guardian’s fees due to a guardian’s individual failures to meet his/her statutory or court-ordered responsibilities.  A history of repeated non-compliance may result in a reduction of the guardian’s fee rate.  However, individual instances of non-compliance may also be appropriate for one-time reductions in fees, as opposed to a permanent rate reduction. 

Examples of such non-compliance are:

•late filings

•failure to notify the Court of the ward’s relocation

•failure to notify the Court of the current address and telephone number of the guardian

•failure to provide required copies of documents/pleadings to all interested parties, including the ward, when applicable

•failure to timely close the guardianship

•failure to properly transfer the guardianship to the appropriate jurisdiction

None of the Workgroup members expressed any objections in this regard and such language should be included in any proposed guidelines.

Mandatory Pro Bono Reporting Requirements 
The professional guardians should be required to provide a current list of case names and case numbers on an annual basis, specifically designating which cases are pro bono cases.  Guardians should be directed to satisfy that requirement by filing a new Application for Appointment as Guardian annually or filing a List of Cases annually with the court.   The Court will benefit from knowing how many cases a guardian has active on a pro bono basis.  Such information could be considered in evaluating any requests for deviation from the standard experienced based fee rates and would assist the court in finding successor guardians when necessary.   In this way, the court can avoid asking an already burdened guardian, who has a high number of pro bono cases, to accept a pro bono case.

Procedural Rules

1. 
The fees and costs awarded to date are to be in the petition and order.  Time periods covered are to be stated in the petition and order.  An amended petition or new order will be required if the petition or order omits these requirements.

2. 
Petitions for fees are to include an itemized statement of services, expenses, and the rate charged for services.

3. 
Notices to, or signature of, guardian of the property and/or the Veterans Administration must be submitted with the petition for fees when applicable.

4. 
Proposed orders for fees are to include blank spaces and the court will fill in the amounts.

5. 
The itemization of services shall be listed in chronological order.

6. 
Billing is to be done in tenths of an hour.

7. 
Calls to and from the clerk, the administrative staff of the court, the general magistrate’s assistant or the judicial assistant for issues relating to guardian error should not be billed.  

8. 
Non-substantive cover letters to the clerk should not be billed.

9. 
Time spent to review orders/instruction from the court resulting from the guardian’s failure to file documents on a timely basis or otherwise meet court-ordered or statutory obligations, and work to produce amended documents as a result of such non-compliance, shall not be billed.

CONCLUSION
We respectfully submit the above recommendations for your review and approval.  With your approval, Sean Cadigan and Keela Samis will draft a proposed administrative order to implement the new fee structure and rules.  The proposed administrative order will then be sent to our respective Chief Judges for their consideration.  That process will involve Court Counsel for each Circuit reviewing the proposal and making a recommendation to the Chief Judge(s).

Finally, the Workgroup determined that our courts would benefit from the development of form fee petitions and form logs, including common language that would be universally accepted and recognized in each Circuit.   The Workgroup intends to continue working in that regard as a separate project.  

Thank you for your consideration of our Report.
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